Connecticut State Advisory Councll on Special Education
CONNECTICUT STATE DEPARTMENT OF EDUCATION » P.O. BOX 2218 ¢ HARTFORD, CT (J61456

Decomber 4, 2014

RE: Burden of Proof and the State Special Education Regulations

Desr Representative Brian Becker, Representative Michelle L. Cook, and Representative Terrie Wood
{Co-Chairs of the Special Education Select Working Group, Municipal Opportunities & Regional
Efficiencies Commission), Senator Martin M. Looney, Representative Brendan Sharkey,
Representative Andrew M. Fleischmann, Senator Beth Bye, and Representative Robert Sanchez,

Since 1975 the Connecticut State Advisory Council on Special Education has been authorized under the
Individuals with Disabilities Education Improvement Act (IDEA) to advise the State Board of
Education and the Connecticut General Assembly on unmet needs for Connecticut’s students with
disabilities. Under Chapter 164 Section 10-76i of the Conneclicut General Statutes, the Council is
further authorized to “advise the General Assembly, the State Board of Education and the
Commissioner of Education” on special education matters.

The Counci! does not support, and continues to oppose any changes and/or modification to the current
language regarding “burden of proof” in the State Department of Education’s Special Education

Regulations.

This part of the Department's special education regulations (Section 10-76h-14) addresses the question
of who is responsibie for proving, by a preponderance of the evidence, the nppropriateness of a child’s
program or placement at a Due Process hearing. With certain exceptions, it requires the “public
agency” (e.g., the school district) to establish the appropriateness of the program and placement it is
providing, or proposing to provide, to a child. The Department proposed no changes to this Section in
the draft revisions to the regulations it issued for public comment, and the Department did not
recommend any changes in the final draft that has been submitted for review and approval by the State
Board of Education. Nonetheless, the Council is aware that requests have been presented to the State
Board of Education to change the existing burden of proof formulation, and is also aware that responses
to surveys that were completed by local school districts in response to questions generated pursuant to
Special Act 11-9 would seem to suggest that shifling the “burden™ to the party that initiates a request
for Due Process could result in savings for school districts, More recently, it also seems that the
Special Education Working Group of the M.O.R.E. Commission has expressed interest in discussing
“Burden of Proof" at its December 4, 2014, meeting.

The Council expressed concem in its correspondence of March 15, 2012, to the Connecticut State
Board of Education, Commissioner of Education and leadership of the Connecticut General Assembly,
regarding the fiscal information reported in the Summary Report issued on February 1, 2012 in
response to Special Act 11-9. It does not appear that there was a consistent formula or
methodology used by the responding school districts to determine the fiscal impact of shifting the
burden of proof from distriets to the parents, In addition to throwing into guestion the accuracy of
the cost data reported, the survey results did not appear to offer any valid way to calculate the true cost
savings (if any) to districts in shifting the burden of proof.
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their own programs and processes than parents ever could be, To ensure fair results and create a
somewhat more level “playing ficld,” the burden of producing certain evidence was statutorily assigned
to school districts. The current regulatory language maintains that longstanding state policy, Its
underlying rationale remains sound, and the Council urges the Department, the State Board of
Education,and the General Assembly not to abandon it.

In addition, the Council recommends that the State invest in programs that provide information to
parents about special education and organizations that have staff available to provide free- or Jow-cost
legal services to families who require assistance, so that parents are not forced to rapresent themselves
at special education proceedings. These organizations include:

the State Education Resource Center (SERC);

the Office of Protection und Advocacy for Persons with Disabilities;
the Connecticut Parent Advocacy Center;

Conneeticut Logal Services;

Greator Hurtford Legal Aid; and

the Greater New Haven Logn! Assistance Association,
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Although the State Depariment of Education {s exploring dispute resolution programs, such as The
Center for Appropriate Dispute Resolution in Special Education (CADRE), there need to be
alternatives available to parents until effective dispute resolution programs are in place in Connecticut,

Sncerely,

. eify D, Nuym(7 %{V
2014 Acting Chair

Connecticut State Advisory Council on Special Education

Nam f’b F%w{

Noney 1B, Froacoll
Exeautive Direotor
Connecticut Parent Advocacy Center
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Craig B. Henrici
Executive Director
Office of Protection and Advocacy for Person with Disabliities

CC: Allan B. Taylor, Chairperson, Connecticut State Board of Education
Stefan Pryor, Commissioner, Connecticut State Department of Education
Charlene Russell-Tucker, Chief Operating Officer, Connecticut State Department of Education and
Acting Chief, Bureau of Special Education, Connecticut State Department of Education




